THE HEALTH AND HUMAN SERVICES MANDATE ON “CONTRACEPTION":
DOES IT VIOLATE FREEDOM OF CONSCIENCE AND RELIGION?

A. THE HHS MANDATE ON CONTRACEPTION'

Pursuant to the provisions of the Patient Protection and Affordable Care Act (ObamaCare or the ACA)
the U.S. Department of Health and Human Services, under Secretary Kathleen Sebelius, adopted
guidelines which require most health plans and health insurers to offer group or individual health
insurance coverage to women “without cost-sharing for all Food and Drug Administration(FDA)
approved contraceptive methods, sterilization procedures, and patient education and counseling for all
women with reproductive capacity.” These guidelines were issued on August 1, 2011and published in
their final form on February 15, 2012.

The FDA-approved “contraceptive methods” include abortifacient drugs such as Plan B (which
sometimes thins the lining of the uterus, so that a developing embryo cannot implant), the drug ella
(similar in action to RU 486) which can also attack already implanted embryos, and various IUDs, which
also can act as abortifacients.’

HHS said their guidelines “were based on the recommendations of the independent Institute of
Medicine, which undertook a review of the evidence on women’s preventive services.”

Recognizing that some religious organizations that provide health insurance coverage to their
employees have moral objections to contraceptives, abortifacients and sterilization, HHS decided to
exempt certain religious employers from this rule. They narrowly defined an exempt religious employer
as “one that: (1) Has the inculcation of religious values as its purpose; (2) primarily employs persons who
share its religious tenets; (3) primarily serves persons who share its religious tenets; and (4) is a non-
profit organization.” This definition was seen as applying to “churches, their integrated auxiliaries, and
conventions or associations of churches, as well as to the exclusively religious activities of any religious
order.” It would not apply to religiously affiliated hospitals, universities, or social service agencies which
typically do not meet the first three criteria. HHS stated that “These final regulations generally apply to
group health plans and group health insurance issuers on April 16, 2012.”

Following considerable controversy generated after these guidelines became known, the Obama
administration granted a one year “temporary enforcement safe harbor” (i.e. until April 1, 2013) for
those religious employers who did not qualify for an exemption. HHS stated that it would “work with
stakeholders to develop alternative ways of providing contraceptive coverage without cost sharing” [by
individual women] for non-exempt organizations with religious objections to coverage. Further, on
February 10, 2012, President Obama held a press conference to offer a “compromise” or
“accommodation” to the latter organizations by saying that they would not have to pay for the
objectionable preventive services, but that insurance companies would have to provide them to women
free of charge.3

In its closing paragraphs, the HHS mandate maintains, “These final regulations do not undermine the
important protections that exist under conscience clauses and other religious exemptions in other areas
of Federal law. Conscience protections will continue to be respected and strongly enforced. This
approach is consistent with the First Amendment and Religious Freedom Restoration Act.”

B. HOW DID WE GET TO THIS POINT?

Malthus Historically, we could go back to the work of Thomas Robert Malthus, an English scholar, who
first published An Essay on the Principle of Population in 1798. As popularly interpreted, Malthus’ idea



was that population growth would exceed the growth of food supplies, resulting in over-population, and
famine. Concerns about world population growth reached a peak in the 1950s and 1960s, although
Malthus’ theories had not been borne out by history. The over-population scare also peaked in the U.S.
about the same time, and several of the dire predictions about what would happen as a result also failed
to materialize.

Currently, many still talk about overpopulation, although based on current data and projections; the
world is more likely to face a crisis of rapid population decrease in the coming decades. In the United
States, we have been below population replacement levels, which call for a total fertility rate of 2,110,
since 1972.*

Redefining Pregnancy® Science indicates that the life of an individual human being begins at
fertilization, when sperm joins egg. Conception was generally understood as commencing at
fertilization. However, in 1959, Dr. Bent Boving suggested that pregnancy or conception should be
understood as commencing at implantation, rather than at fertilization.

Influenced by the overpopulation scare, perhaps, Boving stated, “the social advantage of being
considered to prevent conception rather than to destroy an established pregnancy could depend on
something so simple as a prudent habit of speech.”

Adopting Boving’s suggestion, in 1965 the American College of Obstetricians and Gynecologists (ACOG)
defined conception as “the implantation of a fertilized ovum.” In 1972, recognizing that by the time of
implantation, the developing human being consists of some 100 cells, and is technically called a
blastocyst, they changed the definition to “Conception is the implantation of the blastocyst.”

As a result of this new definition, drugs and devices which prevent implantation are now called
“contraceptives” or “emergency contraceptives” although their action causes the early death of a
developing human being. Thus, at its 2004 Annual Meeting, the American Medical Association termed
Plan B an “emergency contraceptive” which, although it could affect implantation, “could not terminate
an established pregnancy.”

President Barack Obama President Barack Obama is the most pro-abortion President in our history.°

e 2001-2003. As a state senator in lllinois, Obama voted four times against a bill that would have
protected children born alive after an attempted abortion, and would have required them to
receive life-saving treatment if feasible. In his 2002 senate floor debate, he argued that while
babies might be born alive, it would be a “burden” to a mother’s “original decision” to assess
and treat them.

e January 23, 2009. President Obama’s Executive Order overturning the Mexico City Policy sends
millions of tax dollars to overseas organizations that promote or perform abortions.

e March 11, 2009. The Obama administration promotes an unlimited right to abortion at the
United Nations and denies the negative effects of abortion on women.

e March 26, 2009. President Obama announces a $50 million grant for the UNFPA, the UN agency
which works closely with the Chinese government in enforcing their “one child” policy which
involves forced abortion and sterilization.

e April 23, 2009. The Obama administration refused to appeal a ruling requiring the FDA to allow
17-year-old girls to purchase the morning after pill without a doctor’s prescription or parental
involvement beforehand.



e May 8, 2009. The President releases a new budget that allows the Legal Services Corporation to
use tax dollars to pay for pro-abortion litigation, and calls for taxpayer funded abortions in
Washington, D.C. On December 17, 2009, he signed into law the bill that overturned the 13-
year long ban on tax-funding of abortion in the nation’s capital.

e February 2, 2010. The President submits a new budget calling for taxpayer funding of abortions
and more money for Planned Parenthood.

e February 5, 2010. The Obama administration issues a new order requiring all military hospitals
and health centers to stock the morning after pill.

e April 7,2010. The Obama administration pressures Kenya to adopt a new constitution that
would legalize unlimited abortions.

e October 12,2011. The Obama administration threatens to veto a bill that prohibits federal tax
funding for abortions under Obamacare.

e October 12, 2011. Obama administration officials deny a grant to the U.S. Conference of
Catholic Bishops to help victims of sex trafficking since their program would not refer victims to
abortion clinics. The bishops had previously received a $19 million dollar grant and had helped
3,012 victims. Professional grant reviewers gave the bishop’s proposal the second highest score
(89) among applicants, but were overruled by the administration, which awarded the grants to
two lower-scoring (74 and 69) organizations. The two lower scorers did refer for abortions.

e November 14, 2011. The Government Accounting Office (GAQ) reported that the Obama
administration’s U.S. Agency for International Development (USAID) apparently broke the law
when it gave a $400,000 grant to the International Development Law Organization which used
the money to lobby for a permissive abortion clause in the constitution of Kenya. A 2010 poll of
Kenyans found that 69% were against legalizing abortion, and only 9% were for it.

e Between January 20, 2009 and April 5, 2012, President Obama nominated or appointed at least
51 pro-abortion persons to various policy, administrative, and court positions.

President Obama’s Administration Targets Pro-Life Activists On August 25, 2010, The FBI and the
Department of Justice (DOJ) co-sponsored a training seminar with Planned Parenthood, the National
Abortion Federation, and the Feminist Majority Foundation aimed at combating pro-life “violence”
against the abortion industry. Pro-lifers were not invited, but after hearing about the seminar, they
were permitted to attend, and were given an 84-page document entitled, “Resource Guide: Violence
Against Reproductive Health Care Providers.”’

While misguided persons have engaged in violence against abortion providers and facilities in the past,
the situation has been relatively calm recently. What struck the pro-lifers in attendance at the seminar,
however, was the fact that the printed material seemed to adopt the language and perspective of pro-
choice advocates wholesale. Included under the heading of pro-life violence were examples of
constitutionally protected free speech, including praying, providing women outside the abortion centers
with alternatives information, and peaceful picketing. “Intimidation” included large graphic signs and
pamphlets targeting staff, which could include documents warning women of an abortionist’s record of
injuring or killing patients.

The seminar manual urged trainees to “build a good working relationship with providers.”



Speakers included both FBI and DOJ officials, as well as representatives from Planned Parenthood and
the National Abortion Federation, an association of abortion providers. Pro-life attorney Matt Bowan
stated, “The resource guide is not only completely one-sided, it adopts the bias against free speech that
the abortion movement has been trying to promote for years.” Wendy Wright of Concerned Women for
America concluded, “the Department of Justice has become an arm of the abortion movement.”

The Department of Justice, under Attorney General Eric Holder, has attempted to prosecute four
apparently peaceful pro-life “sidewalk counselors” or picketers under the Freedom of Access to Clinic
Act (FACE). Because of the First Amendment Freedom of Speech, FACE allows: protesting outside of
clinics, distributing literature, carrying signs, shouting (as long as no personal threats are made), and
singing hymns. However, the following cases have been pursued:

David Hamilton was peacefully handing literature to women entering a clinic in Louisville, KY. A
clinic escort attempted to forcibly block Hamilton to prevent him from sharing literature with
the women. Over a year after the incident, the DOJ served Hamilton with a legal complaint,
alleging he violated FACE. Filing the complaint just months after the training seminar
mentioned above, the DOJ sought a $15,000 penalty and $5,000 in damages. Vince Heuser, one
of Hamilton's attorneys, said the suit was “absolutely ridiculous,” and that Hamilton’s guilt was
“seriously doubtful.”

Susan Pine has counseled women entering an abortion clinic in West Palm Beach, FL for some 20
years. The DOJ sought to prosecute her for violating the FACE Act, and sought thousands of
dollars in fines, and a permanent injunction barring her from the clinic. U.S. District Judge
Kenneth L. Ryskamp dismissed the case, saying the Justice Department had no evidence
supporting the claim that Pine had violated any of the three elements of the FACE Act. Judge
Ryskamp stated: “The evidence could not lead a rational jury to find that Ms. Pine’s conduct
constituted a physical obstruction within the meaning of FACE. ... Stretching the terms of FACE
to apply to this case ... would unjustifiably impinge on Ms. Pine’s First Amendment rights.”
Indeed, the case led the judge to suspect a conspiracy, saying, “The Court is at a loss as to why
the government chose to prosecute this case in the first place. The Court can only wonder if this
action was the result of a concerted effort between the Government and the [clinic], which
began well before the date of the incident at issue, to quell Ms. Pine’s activities.” The DOJ
finally decided to drop the case, and paid Ms. Pine $120,000 for her legal fees.

Seventy-nine year old Richard Retta has been sidewalk counseling outside a Washington, D.C.
abortion clinic for over 10 years. The DOJ accused him of violating the FACE Act, claiming that
he was one of “the most vocal and aggressive anti-abortion protestors.” Indeed, they said, “On
one occasion, defendant walked so closely to a patient that he stepped on the patient’s shoe
and broke the shoe strap.” The DOJ is seeking a fine of $10,000 and compensatory damages of
$5,000 each to three “victims” to whom he handed literature and told not to have an abortion.

Kenneth Scott is a sidewalk counselor who offers pro-life literature and advice about nearby
pregnancy resource centers to women going into the Planned Parenthood abortion clinic in
Denver, CO. Attorney General Holder asserted ten separate violations of the FACE Act and
sought a $10,000 fine and an injunction to keep him 25 feet away from the facility. After a full-
day hearing, U.S. District Judge Philip A. Brimmer ruled the government failed to prove it was
reasonably likely to prevail at trial. After issuing a one-page appeal, the DOJ dropped the case.



President Obama’s Relationship With Planned Parenthood President Obama has had a special
relationship with the Planned Parenthood Federation of America, currently the nation’s largest abortion
provider, accounting for 27% of the nation’s abortions, even before his election. Speaking at a Planned
Parenthood fund-raising event in July, 2007, Obama said, “In my mind, reproductive care is essential
care, basic care, so it is at the center, the heart of the [health care] plan that | will propose. ... What
we’re doing is to say that we’re going to set up a public plan that all persons and all women can access if
they don’t have health insurance. It’ll be a plan that will provide all essential services, including
reproductive services.”® In the same speech, Obama said, “The first thing I’d do as President is sign the
Freedom of Choice Act.”® Fortunately the Freedom of Choice Act did not pass in Congress. It would
effectively have overturned hundreds of state laws which had put reasonable restrictions on abortion,
and would have guaranteed direct public funding of abortion.

Although not cited by name, Planned Parenthood is eligible for millions of dollars under ObamaCare
(ACA). Just recently (3/30/12), President Obama ran an official government ad for Planned Parenthood
from the White House, defending it from those seeking to end its public funding.’® The Obama
Administration’s loyalty to Planned Parenthood is demonstrated by its recent maneuvers to restore
funding when three states — Indiana, New Hampshire, and Texas, decided to defund the organization.
The Texas case suggests that President Obama is more concerned about funding Planned Parenthood
than he is about the health needs of poor women.

After 70% of the Texas Senate and 66% of its House members voted to remove Planned Parenthood
from the state’s Medicaid Women’s Health Program (WHP), the Obama administration notified Texas
that it would cut off all funding for the program if Planned Parenthood was not reinstated. Texas
refused, and the federal funds were cut off. The program serves between 100,000 and 130,000 women.
Planned Parenthood clinics comprised just 1.7% of the agencies which provided care to these women.*!

In Indiana, the Obama administration threatened to cut off billions in Medicaid funds if the state denied
$1.3 million to Planned Parenthood. The state was willing to fund Planned Parenthood if it separated its
abortion operations from its other activities but Planned Parenthood declined. Planned Parenthood
sued the state to have the funds restored, and the Obama administration filed legal papers supporting
the suit.”> No decision has been reached in this case as yet.

When the Executive Council of New Hampshire voted to cancel a $1.8 million contract with Planned
Parenthood, the Obama administration awarded a non-competitive $S1 million contract to Planned
Parenthood of Northern New England. The Executive Council filed a formal protest with HHS and the
Government Accountability Office, saying the grant was “improper, irregular, unnecessary, in
contravention of the authority of the Executive Council and its duly elected members, and in disregard
for the sovereignty of the State of New Hampshire.” A federal judge has ordered HHS to release all
public records pertaining to the grant. New Hampshire Right to Life (NHRTL) sought judicial help after
the Obama administration failed to provide this information under the Freedom of Information Act.
NHRTL attorney Michael Tierney said, “NHRTL has an interest in analyzing these communications and
other documents to insure that HHS did not inappropriately or unlawfully award a grant to Planned
Parenthood that should or could have been competitively bid and/or granted to some of the hospitals or
community health centers that serve the cities where Planned Parenthood abortion clinics are located.
NHRTL believes that with the recent cuts in subsidies to hospitals, the full-service hospitals located in
each of the communities where Planned Parenthood operates an abortion clinic, would be better able
to provide a variety of health care services to people in need.”*?



For its part, Planned Parenthood has long supported Barack Obama and the Democrat Party, which has
chosen to be the party of abortion.'* At the Planned Parenthood meeting where he promised to pass
the Freedom of Choice Act if elected president, Cecile Richards, Planned Parenthood’s president, called
Obama a “passionate advocate” with a “long and consistent record of standing up for” legal abortion.
(See reference note #9).

On January 22, 2008, the 35" anniversary of the Supreme Court’s Roe v. Wade decision, Planned
Parenthood unveiled a campaign to raise $10 million to promote pro-abortion candidates for the White
House and Congress in 2008.> In 2010, Planned Parenthood spent more than $1 million on pro-
abortion candidates. According to the Center for Responsive Politics, its political action committee (PAC)
donated more than $148,000 to federal candidates—almost all Democrats-- during the 2010 election
cycle. The PAC spent more than $443,000 overall, and Planned Parenthood also recorded $905,796 in
“independent” expenditures during that election cycle. The top beneficiaries of that money were
Barbara Boxer (D,CA) and Patty Murray (D,WA) both staunch pro-abortionists. The Center for
Responsive Politics noted that Planned Parenthood is the nation’s chief pro-abortion lobbying
organization. It stated, “In 2010, Planned Parenthood and a California affiliate together spent more than
$700,000 on federal lobbying efforts. By comparison, all other organizations that primarily advocate for
abortion rights collectively spent $247,280 on federal lobbying efforts during the same period.”*®

In October, 2010, Planned Parenthood initiated its “Birth Control Matters” campaign in conjunction with
the American College of Obstetricians and Gynecologists. The plan was intended to exploit the Mikulski
amendment to the Affordable Care Act (ObamaCare) to include birth control as a preventative service
which must be funded. (See below).

The Mikulski Amendment When the Affordable Care Act was being debated in the U.S. Senate,
Senator Barbara Mikulski (D,MD) introduced an amendment which “requires health plans to cover
comprehensive women'’s preventive care and screenings at no cost to women.” When questioned by
her colleagues whether this amendment might be interpreted as covering abortion, Senator Mikulski
responded:

“This amendment does not cover abortion. Abortion has never been defined as a
preventive service. This amendment is strictly concerned with ensuring that women get
the kind of preventive screenings and treatments they may need to prevent diseases
particular to women such as breast cancer and cervical cancer. There is neither legislative
intent nor legislative language that would cover abortion under this amendment, nor would
abortion coverage be mandated in any way by the Secretary of Health and Human
Services.”"

However, when at least two Senators asked Senator Mikulski if she would insert a clause in her
amendment to make sure abortion would not be included at some future point, she declined.

Senator Sam Brownback (R,KS), for example, asked her if she would include the language: “Nothing in
this Act shall be construed to authorize the Secretary, or any other governmental or quasi-governmental
entity, to define or classify abortion or abortion services as ‘preventive care’ or as a ‘preventive
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service.

Senator Orrin Hatch (R,UT) asked Senator Mikulski, “... would you be willing to put some language in
[about] not including abortion services? Then | think you would have more support.” She replied, “No, |
would not be willing to do that at this time.”*



A fact sheet published by Senator Mikulski’s office also states: “Abortion is not included: Never has
abortion been defined as a preventive service. This amendment clearly only covers preventive
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services.

The Institute of Medicine The final determination of what constituted “preventive care” or
“preventive services” for women under ObamaCare was delegated to the Health Resources and Service
Administration (HRSA), an office under Kathleen Sebelius, Secretary of Health and Human Services. The
HRSA in turn commissioned the Institute of Medicine to recommend what these preventive services
might include. The IOM’s recommendations were accepted, and, as noted above, included “all Food and
Drug Administration approved contraceptive methods [including abortifacient drugs and devices],
sterilization procedures, and patient education and counseling for all women with reproductive
capacity.”

Media reports about the IOM typically characterize it is an “independent” body of doctors and experts.
The IOM panel issuing these recommendations did consist of 17 medical professionals, academicians
and experts, but they hardly appear to be “independent.” Included in their number are a member of
the Board of Directors of the NARAL Pro-Choice America Foundation, a former board member of
Physicians for Reproductive Choice and Health, a Chairwoman of Planned Parenthood League of
Massachusetts, who is also affiliated with NOW, a former member and chair of the Board of Directors of
Planned Parenthood of Nebraska and Council Bluffs, and a Vice President and Director of Women’s
Health Policy at the Kaiser Family Foundation (a major proponent of abortion and contraception on
demand). Two of these persons have also contributed to pro-choice political individuals or campaigns,
as have six of the other members. Together, these eight individuals have contributed at least $124,400
to pro-abortion political causes. In summary, while 11 of the 17 I0M panel members have actively
supported the pro-choice movement, none of the committee members were known to have supported
the pro-life movement.?

During its deliberations, the IOM committee held what it called three “open information-gathering
sessions.” The most prevalent speakers at these sessions were representatives of the Guttmacher
Institute, ACOG, Planned Parenthood, the Kaiser Family Foundation, the National Women’s Law Center,
and other advocates of contraception and abortion on demand. Pro-life groups were not permitted to
make official comments but only allowed to speak during the public comment portion of their meeting.
When questioned in a House Judiciary Committee hearing in February 2012, Dr. Linda Rosenstock, Chair
of the IOM committee, admitted that some of the committee’s meetings were held behind closed doors,
and that the committee never considered any conscience clause or religious exemptions during their
deliberations.?

There was one dissenting report submitted with the IOM’s recommendations, written by committee
member Anthony Lo Sasso. Lo Sasso wrote that there was an “unacceptable short time frame for the
Preventive Services for Women Committee to conduct or solicit meaningful reviews of the evidence. ...
As the report acknowledges, the lack of time prevented a serious and systematic review of evidence for
preventive services. ..The committee process for evaluation of the evidence lacked transparency and
was largely subject to the preferences of the committee’s composition. Troublingly, the process tended
to result in a mix of objective and subjective determinations filtered through a lens of advocacy.”*

HHS Secretary Kathleen Sebelius One of President Obama’s most significant appointments was that of
Kathleen Sebelius as Secretary of Health and Human Services. In this capacity, she is responsible, among
many other things, for supervising the development and administration of ObamaCare. As a legislator
and then governor of Kansas, Sebelius demonstrated herself to be a staunch pro-abortion activist. For
example, as Kansas governor, Sebelius:




e |n 2003 and 2005 vetoed bills that would have enhanced the medical safety of patients in Kansas
abortion facilities, which inspections had shown were operating under dangerous conditions;

e |n 2008 vetoed a measure to enforce the state’s parental notice law when minors were seeking
abortions;

e In 2008 vetoed a bill that would have strengthened the state’s limits on late-term abortion;

o Vetoed a bill that would have required those doing later-term abortions to provide an explicit
medical reason, and

e Vetoed a bill that required those doing post-viability abortions to report the diagnosis that led to
the abortion.

e Appointed a former abortion facility escort, John Carmichael, to the state Human Rights
Commission. His name was quietly withdrawn ten months later.

e Appointed political supporter and abortion practitioner Howard Ellis to serve on the Kansas
State Board of Healing Arts after he surrendered his medical license in Missouri rather than face
disciplinary action. He resigned two months later and was charged with attempting to persuade
a physician to falsify records.

At her confirmation hearing before the U.S. Senate, Sebelius admitted that she had received almost
$40,000 from notorious late-term abortionist George Tiller, rather than the $12,450 she originally
reported. A 2002 letter from Tiller claimed he had donated more than $200,000 to ProKanDo, a political
action committee dedicated to defeating Sebelius’ gubernatorial opponent in the 2002 campaign. Tiller
and his staff were guests at the Governor’s Mansion in 2007 at a party hosted by Sebelius. She claimed
the affair was a prize won by Tiller at an auction sponsored by the Greater Kansas City Women'’s Political
Caucus, a group that promotes pro-abortion candidates.”

Under President Obama and Secretary Sebelius, in spite of assurances that they are eager to work out
differences with pro-lifers, pro-life voices have largely been shut out of deliberations regarding relevant
policy. While White House logs show Planned Parenthood CEO Cecile Richards and NARAL President
Nancy Keenan to be frequent visitors, pro-lifers, including the Catholic Bishops, appear to generally be
persona non grata. During a hearing before a U.S. Senate panel on February 2, 2012, Secretary Sebelius
admitted she did not contact the nation’s Catholic bishops before issuing a revised ObamaCare mandate
they strongly opposed. Senator Orrin Hatch (R,UT) noted that when he sent Sebelius a letter in July
indicating the proposed contraceptive mandate would be “an affront to the natural rights to life,
religious liberty and personal conscience,” her response completely ignored the issue. In October, he
and 27 other Senators wrote her again, asking if HHS had any analysis of these religious liberty issues. He
stated, “The response from your department completely ignored that request.” Although “the
President’s Chief of Staff and Press Secretary have claimed that this mandate is consistent with the First
Amendment, and the final rule you issued last Friday states that it is consistent with the First
Amendment and the Religious Freedom Restoration Act,” Sebelius admitted that she had not asked the
Justice Department for any analysis of the constitutional or statutory religious freedom issues raised by
the mandate.”

C. THE CATHOLIC CHURCH RESPONDS

The Pope Speaks | don’t know whether Pope Benedict XVI was aware of the contraception mandate
when he wrote his “Brother Bishops” in the United States on January 19, 2012, but his letter set our
current problems in a larger context, and | would like to quote certain passages from that letter.




“One of the most memorable aspects of my Pastoral Visit to the United States was the opportunity it
afforded me to reflect on America’s historical experience of religious freedom, and specifically the
relationship between religion and culture. At the heart of every culture, whether perceived or not, is a
consensus about the nature of reality and the moral good. ... Today that consensus has eroded
significantly in the face of powerful new cultural currents which are not only directly opposed to core
moral teachings of the Judeo-Christian tradition, but increasingly hostile to Christianity as such.

o ... the Church in the United States is called ... to proclaim a Gospel which not only proposes
unchanging moral truths but proposes them precisely as the key to human happiness and social
prospering. ... When a culture attempts to suppress the dimension of ultimate mystery, and to
close the doors to transcendent truth, it inevitably becomes impoverished and falls prey ... to
reductionist and totalitarian readings of the human person and the nature of society.

e ... the Church [i.e., all of us] has a critical role to play in countering cultural currents which, on
the basis of an extreme individualism, seek to promote notions of freedom detached from moral
truth.

o ..The legitimate separation of Church and State cannot be taken to mean that the Church must
be silent on certain issues.

e ..itisimperative that the entire Catholic community in the United States come to realize the
grave threats to the Church’s public moral witness presented by a radical secularism which finds
increasing expression in the political and cultural spheres. ...Of particular concern are certain
attempts being made to limit that most cherished of American freedoms, the freedom of
religion. Many of you have pointed out that concerted efforts have been made to deny the right
of conscientious objection on the part of Catholic individuals and institutions with regard to
cooperation in intrinsically evil practices. Others have spoken to me of a worrying tendency to
reduce religious freedom to mere freedom of worship...

Here once more we see the need for an engaged, articulate and well-formed Catholic laity endowed
with a strong critical sense vis-a-vis the dominant culture and with the courage to counter a reductive
secularism which would delegitimize the Church’s participation in public debate about the issues which
are determining the future of American society.”?®

So the Pope himself has thrown down the gauntlet. How shall we respond?

The Bishops Respond Cardinal Timothy M. Dolan, Archbishop of New York and President of the U.S.
Conference of Catholic Bishops (USCCB), emphasizes the fact that the Obama administration’s
“contraception” mandate is primarily an attack on religious liberty and conscience.

By attempting to define which religious organizations (e.g. churches) are religious enough to merit
exemption from the mandate, and which (e.g. hospitals, schools, social service agencies) are not, the
federal government is radically overstepping the boundary between the Church and State, and violating
that part of the First Amendment which says “Congress shall make no law respecting an establishment
of religion, or prohibiting the free exercise thereof.” It is for the Church, and not the State to determine
what constitutes a religion’s belief system, and how its religion is to be exercised.

The Rev. Larry Snyder, President of Catholic Charities USA notes that the government’s exemption
criteria are so narrow that even Jesus and His disciples would not qualify, since they served people of
other faiths. The New Testament makes it clear that we are to love God (in worship) and neighbor (in
service), (Matthew 22:37-40) and that our neighbors are those in need, regardless of their belief systems
(the parable of the Good Samaritan, Luke 10:29-37), and that whatever we do for our neighbor, we do
for Christ (Matthew 25:31-46). Indeed, serving all others who are in need (not just co-religionists) was a
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major mission for Jesus Himself, Whom we are to emulate. Quoting from Isaiah in the synagogue in
Nazareth, Jesus read:

“The Spirit of the Lord is upon me, because he has anointed me to bring glad tidings to the
poor. He has sent me to proclaim liberty to captives and recovery of sight to the blind, to let
the oppressed go free, and to proclaim a year acceptable to the Lord.” He then said, “Today
this scripture passage is fulfilled in your hearing.” Luke 4:18-19, 21.

Clearly, the “contraception” mandate also violates the consciences of Catholics, and of anyone who,
whether religious or not, are forced to pay for drugs, devices and procedures which they consider to be
morally wrong, and even intrinsically evil.”’” These persons are forced by the government to choose
between the following: 1) violating one’s conscience by cooperating in the provision of illicit practices
and substances, 2) dropping health care coverage for one’s employees, or serving only one’s co-
religionists, thus violating the religious norm to help all in need, or 3)suffering severe penalties for not
complying with the law, thereby going out of business, and again, not serving others. In an op-ed piece
in The Wall Street Journal, Cardinal Dolan said: “Religious freedom is the lifeblood of the American
people, the cornerstone of American government. ... the Founding Fathers fiercely defended the right
to conscience.”

e “George Washington himself declared: ‘The conscientious scruples of all men and women
should be enshrined in our Constitution; they so esteemed religious liberty that they made it
the first freedom in the Bill of Rights.””

e “James Madison, a key defender of religious freedom and author of the First Amendment, said:
‘Conscience is the most sacred of all property.”’

e And we may also add Thomas Jefferson, who said: “No provision in our Constitution ought to be
dearer to man than that which protects the Rights of Conscience against the enterprises of civil
authority.”

Commenting on the Obama administration’s “compromise,” (religious employers would not have to pay
for the objectionable services directly, but their insurance providers whom they hire would) Cardinal
Dolan said:

e “The rule forces insurance companies to provide these services without co-pay, suggesting they
are ‘free’ — but it is naive to believe that. There is no free lunch, and you can be sure there’s no
free abortion, sterilization or contraception. There will be a source of funding: you.”

e “Coercing religious ministries and citizens to pay directly [or indirectly] for actions that violate
their teaching is an unprecedented incursion into freedom of conscience.”

e  “The Catholic Church defends religious liberty, including freedom of conscience, for everyone.
The Amish do not carry health insurance. The government respects their principles.

Christian Scientists want to heal by prayer alone, and the new health-care reform law respects that.
Quakers and others object to killing even in wartime, and the government respects that principle for
conscientious objectors. By its decision, the Obama administration has failed to show the same respect
for the consciences of Catholics and others who object to treating pregnancy as a disease.””®

Agreeing that it is the church, not Caesar, that defines ministry, and that the Obama mandate is a radical
departure from the past, a USCC Blog entry states, “In the past, numerous health care laws have
refrained from defining how religious the objecting entity was — they simply said, for example, in the
federal employees’ health plan, that an insurer was exempt from the mandate if it had ‘a religious
objection’ or in that program and others, that health care providers, whether individual or institutional,
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didn’t have to take part if that would violate their ‘religious beliefs or moral convictions.” The emphasis
was on the nature of the objections, rather than on what kind of other ministries the entity engages in
to make it ‘religious.”*

Within one week of President Obama’s February 10, 2012 announcement that he had “compromised”
and switched the responsibility for paying for contraceptives, abortifacients and sterilization from non-
exempt religious employers to their insurance companies, all 181 bishops who lead dioceses in the U.S.
responded with individual comments, statements or opinion columns condemning the new mandate.
The United States Conference of Catholic Bishops (USCCB) issued two fact sheets (see Appendices A and
B) to be distributed in parishes, and our own Bishop Murray had a letter read at all the Masses
throughout the Diocese of Youngstown (see Appendix C).

In a March 2, 2012 letter to the nation’s bishops, Archbishop Dolan, President of the USCCB, noted that
after the “compromise” President Obama invited the Church to meet to “work out the wrinkles” and
supposedly settle the Church’s remaining objections. However, he was not optimistic that this could be
accomplished. He noted, “At a recent meeting between staff of the bishops’ conference and the White
House staff, our staff members asked directly whether the

broader concerns of religious freedom ... are all off the table. They were informed that they are. So
much for ‘working out the wrinkles.” Instead, they advised the bishops’ conference that we should listen
to the ‘enlightened’ voices of accommodation, such as the recent, hardly surprising yet terribly
unfortunate editorial in America.*® The White House seems to think we bishops simply do not know or
understand Catholic teaching and so, taking a cue from its own definition of religious freedom, now has
nominated its own handpicked official Catholic teachers.”*!

How did the White House respond to this meeting? An anonymous administration official close to the
negotiations told the press on March 4, 2012: “The White House has put nearly every issue requested by
the bishops on the table for discussion and has sought the views of bishops on resolving difficult policy
problems, only to be rebuffed. Unfortunately, it appears that some bishops and staff are more
interested in the politics of this issue than resolving any underlying challenges faced by Catholic social
service providers. Nonetheless, the administration is still hopeful we can find a solution to the most
pressing issues.”>?

Summary of the Bishops’ Position and Plans for Redress®> In a statement of the Administrative
Committee of the USCCB entitled, “United for Religious Freedom,” the bishops of the United States first
clarified what the debate concerning the HHS mandate is not about.

1. “Thisis not about access to contraception, which is ubiquitous and inexpensive.”
2. “This is not about the religious freedom of Catholics only...”

3. “Thisis not about the Bishops’ somehow ‘banning contraception,” when the U.S. Supreme Court
took that issue off the table two generations ago.”

4. “This is not about the Church wanting to force anybody to do anything; it is instead about the
federal government forcing the Church—consisting of its faithful and all but a few of its
institutions—to act against Church teaching.”

5. “This is not a matter of opposition to universal health care...”
6. “This is not a fight we want or asked for, but one forced upon us by government...”
7. “Thisis not a Republican or Democratic, a conservative or liberal issue; it is an American issue.”

The bishops then outlined what the issue is about. They state the mandate is:
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“An unwarranted government definition of religion. ... We are deeply concerned about this new
definition of who we are as people of faith and what constitutes our ministry... Government has
no place defining religion and religious ministry. HHS thus creates and enforces a new
distinction—alien to our Catholic tradition and to federal law—between our houses of worship
and our great ministries of service to our neighbors, namely, the poor, the homeless, the sick,
the students in our schools and universities, and others in need, of any faith community or
none.... We are commanded both to love and to serve the Lord; laws that protect our freedom
to comply with one of these commands but not the other are nothing to celebrate.”

“A mandate to act against our teachings. ... Those deemed by HHS not to be “religious
employers” will be forced by government to violate their own teachings within their very own
institutions. This is not only an injustice in itself, but it also undermines the effective
proclamation of those teachings to the faithful and to the world.”

IM

“A violation of personal civil rights.” The mandate also affects all “individuals who, in their daily
lives, strive constantly to act in accordance with their faith and moral values. They too, face a
government mandate to aid in providing ‘services’ contrary to those values—whether in their
sponsoring of, and payment for, insurance as employers; their payment of insurance premiums
as employees; or as insurers themselves—without even the semblance of an exemption. This
too is unprecedented in federal law, which has long been generous in protecting the rights of
individuals not to act against their religious beliefs or moral convictions....”

Finally, the bishops indicate their next steps.

1.

“We will continue our vigorous efforts at education and public advocacy on the principles of
religious liberty and their application in this case (and others).”

“We will continue to accept any invitation to dialogue with the Executive Branch to protect the
religious freedom that is rightly ours.”

“We will continue to pursue legislation to restore the same level of religious freedom we have
enjoyed until just recently.”

“We will continue to explore our options for relief from the courts, under the U.S. Constitution
and other federal laws that protect religious freedom.”

“All of these efforts will proceed concurrently, and in a manner that is mutually reinforcing.”

“Most importantly of all, we call upon the Catholic faithful, and all people of faith, throughout
our country to join us in prayer and penance for our leaders and for the complete protection of
our First Freedom—religious liberty—which is not only protected in the laws and customs of our
great nations, but rooted in the teachings of our great Tradition. Prayer is the ultimate source
of our strength—for without God, we can do nothing; but with God, all things are possible.”

D. ARGUMENTS FOR AND AGAINST THE MANDATE

Initial Arguments for the Mandate and Their Refutation We shall begin with a consideration of the

original arguments for the “contraceptive” mandate outlined in the Federal Register where the final
rules of the mandate were published on February 15, 2012. After stating each argument, we will
present the case against that argument.

Prior to doing that, however, we might consider the language being used. As the abortion issue
illustrates, if you use the right words (choice), you can get away with murder. Considering
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contraception, abortifacients and sterilization as medical “preventive” services implies that pregnancy is
a disease. But these products and procedures “take a perfectly healthy reproductive system and render
it dysfunctional and sterile. ... These are purely elective treatments that prevent the natural and healthy
consequences of a certain lifestyle choice.”** Since they are voluntary and discretionary, should anyone
other than the individuals who choose them be asked to pay for them? If some people like to go to bars
and drink, should we be expected to pay their cab fare home if they drink too much? Furthermore,
saying insurance must pay for this voluntary activity is contrary to its purpose. Insurance is supposed to
share the burdens of unforeseen illnesses and calamities, not pay for elective services, which are
normally specifically excluded. Paying for “free” contraceptives, abortifacients and sterilization is really
a government tax funneled through the insurance system.

Women’s Health The Institute of Medicine’s report maintained that the mandated “contraceptive”
services are necessary to ensure women’s health and well-being. Supporters of the mandate seek to
define it as primarily as a women’s health issue. The HHS mandate states: “Congress by amending the
Affordable Care Act ...recognized that women have unique health care needs and burdens. Such needs
include contraceptive services. ... Studies show a greater risk of preterm birth and low birth weight
among unintended pregnancies compared with pregnancies that were planned. Contraceptives also
have medical benefits for women who are contraindicated for pregnancy, and there are demonstrated
preventive health benefits from contraceptives relating to conditions other than pregnancy (e.g.,
treatment of menstrual disorders, acne, and pelvic pain).”35

Taking the latter points first, we note that the healthiest sexual lifestyle is to confine sexual activity to
one life-time partner. Pregnancy can be avoided by natural and non-contraceptive means and behavior.
Although unintended pregnancies are not coterminous with births out of wedlock, we note that the
“wait until marriage” norm was much more successful in preventing the latter than is today’s norm of
“do what feels good, but be protected.” According to government data, the percent of births out of
wedlock in 1940 was 3.8% This, of course, was before the pill and other modern contraceptives. Today,
(latest data is for 2009) with modern contraceptives, 41.0% of births occur out of wedlock. For women
under 30, the percentage jumps to 53%. *°

The use of hormonal contraceptives for purposes of treating maladies and diseases, as opposed to
contraceptive purposes, is permitted and would provide no moral problems for Catholic or other
employers opposed to contraception.

The IOM recommendations and the mandate virtually ignore the fact that hormonal contraceptives are
not an unmixed blessing, and indeed, are injurious to women’s health. Some of the mandated
contraceptives are associated with an increased risk of AIDS. Use of hormonal contraceptives increases
a woman'’s risk of breast, cervical and liver cancer. The International Agency for Research of Cancer of
the World Health Organization states, “artificial contraceptives are carcinogenic on a par with cigarettes
and asbestos.”*’ A review of 34 studies from various countries found that use of oral contraceptives
increased the risk of pre-menopausal breast cancer by 19% overall, and by 44% for women who used
them before a first full-term pregnancy.®®

Hormonal contraceptive use is also related to increased risk of circulatory disorders. Nichols notes that
“the Physician’s Desk Reference (PDR) states that users of birth control are three times more likely to
develop superficial venous thrombosis [blood clots], and have a four to eleven times greater risk for
deep vein thrombosis or pulmonary embolism than non-users. The risk goes up by a factor of 1.5t0 6
for those women who are genetically predisposed to clots.”*

On top of this “well-established” risk, two recent studies indicate that hormonal contraceptives
containing drospirenone (a type of progestin) increase the risk 2-3 times more. The FDA did its own

13



study and found an increased risk of 1.5 times compared to hormonal contraceptives not containing this
substance. It issued a safety warning on October 27, 2011 after reviewing these studies. Contraceptives
containing drospirenone include Yaz, Gianvi, Loryna, Yasmin, Ocella, Syeda, Zarah, Beyaz and Safyral.40
High blood pressure is also a fairly common effect of oral contraceptive use, which increases one’s risk
of strokes and heart attacks.

Besides these serious health consequences of hormonal contraceptives, there is considerable scientific
evidence to suggest that the contraceptive culture is not accomplishing what it was supposed to
accomplish, as is suggested by the data on out-of-wedlock births above.

A recent study noted, “Despite continued efforts to improve access to effective methods of
contraception, the United States has one of the highest rates of unintended pregnancy among
industrialized nations.” The researchers studied the responses of a representative sample of 7,356 U.S.
women aged 15-44 from the 2006-2008 National Survey of Family Growth. Focusing on the use and
efficacy of emergency contraceptives (EC), they concluded: “...EC has yet to significantly affect U.S. rates
of unintended pregnancy or abortion...”*!

Several studies have shown that, not surprisingly, contraception increases sexual activity. With
increased sexual activity comes more unintended pregnancies, abortions and sexually transmitted
diseases (STDs).42 A recent study in the U.S. found that; “Programs that increase access to
contraception are found to decrease teen pregnancies in the short run but increase teen pregnancies in
the long run.”* It has been noted that states like California and New York, which are ranked high by the
Guttmacher Institute on how well they meet existing needs for subsidized contraceptive services (1 and
5, respectively), also have some of the highest abortion rates (5,2).

Similar findings on the ineffectiveness of contraceptives in preventing unwanted pregnancies, STDs and
abortion come from studies in the United Kingdom, Spain, and Sweden.** In spite of these data, family
planning/population control advocates continue to want more money for more contraception. It
appears this is ideologically driven, because contraception is ineffective, unrelated to the basic needs of
health care, and harmful.

Cost and Access The contraceptive mandate argues, “A 2000 study estimated that it would cost
employers 15 to 17 percent more not to provide contraceptive coverage in employee health plans than
to provide such coverage, after accounting for both the direct medical costs of pregnancy and the
indirect costs such as absence and reduced productivity.”*

The mandate also considered the cost of contraceptives to women, saying, “Research also shows that
cost sharing [in insurance plans] can be a significant barrier to effective contraception.”*® The cost to
women was also seen as limiting access to contraceptives.

Considering “contraceptives” which are in fact abortifacients, pro-lifers say: Millions for life, not one
cent for abortion. We also note the above argument ignores the long-range insurance costs dealing
with the cancers, blood disorders, strokes and heart attacks that hormonal contraceptive users are more
likely to suffer than non-users. Besides these, Professor Janet E. Smith notes, “... contraceptive lifestyles
are tightly connected with increased welfare costs. Contraceptives fail--often. ... The vast majority of
single women faced with unwed pregnancies who don’t get abortions [another cause of significant
health problems for women] become single parents. Single parenthood is certainly a major cause of
poverty in this country. Moreover, there is strong evidence that the contraceptive lifestyle that leads
many people to have sex before marriage, to cohabit and also to commit adultery, is a major cause of
divorce. And divorce too is a major cause of poverty. ...Why should Catholics or anyone else have to pay
for nonmedical care that has terrible physical, relational and social consequences?”*’
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The question of the cost of contraceptives for individual women was brought up most dramatically
when Ms. Sandra Fluke, a 30-year-old Georgetown University Law student, presented testimony to the
House Democratic Steering and Policy Committee.”® Supposedly being aware of a survey of students,
Ms. Fluke indicated many of them had a difficult time paying for their contraceptives. “Just last week,”
she said, “a married female student told me that she had to stop using contraception because she and
her husband just couldn’t fit it into their budget anymore. ... Without insurance coverage, contraception
can cost a woman over $3,000 during law school [normally a three year period]. For a lot of students
who, like me, are on public interest scholarships, that’s practically an entire summer’s salary. ... Forty
percent of female students at Georgetown Law report struggling financially as a result of this policy
[Georgetown does not cover contraceptives in its health care policy].”*

The question of cost then became a question of access. Is birth control so expensive that some women
are denied access to it? A quick bit of research showed that a Target store three miles from the
Georgetown Law campus sells a month’s supply of birth control pills for $9 (5108 per year), and that
they are also available on its website for the same price. There are three Planned Parenthood clinics
located between 1.2 and 3.2 miles from campus, which sometimes give out contraceptives for free. A
personal trip to a drugstore revealed a spermicide available for 63 cents a unit (an annual cost of
$229.95 if one wanted to use it daily), and a basal thermometer with an instruction book for natural
family planning is available for a one-time cost of $30.

The Guttmacher Institute reports that “Virtually all women (more than 99%) aged 15-44 who have ever
had sexual intercourse have used at least one contraceptive method. [they include NFP]... only 7% of
women aged 15-44 are at risk for unintended pregnancy but are not using contraceptives.””® The
federal government already spends some $1.9 billion a year providing contraceptives to low income
women.51 Contraceptives are available everywhere at low cost or no cost to those who desire them.
Even if the mandate to provide contraceptives, abortifacients and sterilization for “free” did not violate
the consciences of millions of Americans and trample on their right to exercise their religion, Janet
Smith notes that, “Free provision of contraception .. is a very poor way to allocate scarce resources. ...
every woman will get free contraceptives, even those in the top 1%. How silly is that?”>?

Thus, in truth, considering all the ways pregnancy can be avoided, access to pregnancy prevention is
already universally available at little or no cost.

Nothing New Here After initial objections to the mandate, HHS granted a “one-year safe harbor” to
non-exempted, non-profit religious organizations for implementation of the rule. It implied that while
still accomplishing its objectives, it could somehow accommodate their concerns, saying that “A future
rulemaking would be informed by the existing practices of some issuers and religious organizations in
the 28 States where contraception coverage requirements already exist, including Hawaii.”>® Hence, it
suggested that “there is nothing new here” and that the parties could “iron out the wrinkles” by
following guidelines and rules that had already been developed in 28 states.

But as we have seen, the HHS mandate is radically different from previous rulings in the states and in
the federal sphere, as it seeks to determine which organizations are religious enough to qualify for an
exemption, and in so doing, attempts to define what a religion’s mission is, and how it may exercise that
religion. Existing laws do not do that, but only ask if a religious objection is present, and if so, it exempts
a person or organization from providing the service.

After a review of the relevant rules of the 28 states, the National Catholic Bioethics Center indicated that
25 of 28 of the states do not even come close to the HHS mandate’s stand. “There are only three states
with such a narrow definition of religion, with some options for being exempt from state law, e.g.
through self-insurance plans. Furthermore, the Catholic Church fought these narrow definitions of
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religion in these states without success. Why should it simply acquiesce when they are imposed by the
federal government?”>*

Mandate Observes Existing Conscience and Religious Freedom Guarantees The Federal Register entry
on the HHS mandate states, “These final regulations do not undermine the important protections that
exist under conscience clauses and other religious exemptions in other areas of Federal Law. Conscience
protections will continue to be respected and strongly enforced. This approach is consistent with the
First Amendment and Religious Freedom Restoration Act.”>

Obviously, the 7 state attorneys general, the 5 colleges/universities, the two organizations, and the two
private individuals who have filed suits to date against the mandate in federal courts disagree with these
bold assertions. (See list in Appendix D).

Other individuals have pointed out that the mandate violates “existing conscience protections on
abortion such as the Hyde/Weldon Amendment (insofar as Plan B and Ella are covered) [and the] Church
Amendments which protect conscience rights for those who object to contraceptives and other services
on moral or religious grounds.”*® The USCCB says, “...a law in effect since 1973 says that no individual is
required to take part in ‘any part of a health service program or research activity funded in whole or in
part under a program administered by the Secretary of Health and Human Services’ if it is ‘contrary to
his religious beliefs or moral convictions’ (42 USC 300a-7 d).”*’

Michael Stokes Paulsen, University Chair and Professor of Law at the University of St. Thomas in
Minneapolis, said: The HHS Policy violates the First Amendment’s Free Exercise of Religion clause, under
any interpretation. Itis [1] not neutral toward religion, [2] exempts some religious employers and not
others, [3] vests government bureaucrats with broad discretion as to who will be exempted, [and] even
more clearly, the policy [4] violates the Religious Freedom Restoration Act of 1993. ... Under RFRA, any
federal law or regulation that burdens the exercise of religious convictions must give way to such beliefs,
unless justified by a ‘compelling’ interest that can be achieved in no other way. The contraception cram-
down cannot possibly pass such a stringent legal test.”*®

Horace Cooper, adjunct fellow at the National Center for Public Policy Research, who taught
constitutional law at George Mason University in Virginia, said, “This regulation is a cruel use of federal
power that rejects over 200 years of understanding about religious freedom in American. ... No
American, employer or worker, should be forced to choose between their religious precepts and
obedience to the law. It’'s beyond bizarre to argue that the only way to ensure that the ‘morning after’
pill or other abortifacients are available is to force religious organizations to pay for them.”>*

Everybody’s Doing It Although not an argument developed in the Federal Register, the national
discussion of this issue has many pointing out that a very large percentage of Catholic women do or
have used contraception. Furthermore, one study also found that “a multi-year review of 176 Catholic
hospitals in seven states found that 48% have performed direct female [contraceptive] sterilizations,
which totaled 20,073 procedures.*® Hence, they argue, since everybody’s doing it, the Catholic Bishops
ought to face reality and submit to the mandate’s dictates.

As we all know, however, morality is not a public opinion poll. Because a majority of people are doing
wrong, it does not become right. Given that the HHS mandate calls us to do evil by supporting
contraception, abortion and sterilization, it asks us to cooperate with evil. Philosophers distinguish
between formal and material cooperation with evil. “Formal cooperation involves acts that assist
another in wrongdoing, in which the intention of the one providing assistance is precisely to further the
wrongful aims of the primary agent.”®
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Material cooperation involves acts that assist another in wrongdoing, even though one would not
choose to do so, but does so as the result of various pressures (such as complying with a law), even
though he/she knows the outcome will be evil. Material cooperation and the guilt ensuing may be
modified by the seriousness of the evil outcome, and by how close or remote from the evil outcome
(how many steps from) the actor’s participation is. Assuming one does not wish to support
contraception, abortion and sterilization, complying with the mandate would involve relatively direct
material cooperation, both because of the physical, mental and spiritual harm done to individuals, and
the scandal given to those aware of our cooperation. (That is, our actions may lead others to cooperate
with evil, and undermine the validity of the Catholic Church’s teaching on these matters for all who are
aware of them). Hence, as Fr. John Trigilio, Jr. said recently, “Immoral laws are sins of the legislator [or
rule giver]. Complying with immoral laws are sins of the citizens.”®*

In an April 13, 2012 interview on EWTN, Archbishop Raymond L. Burke, an American Cardinal serving as
the Prefect of the Supreme Tribunal of the Apostolic Signatura (the highest court in the Vatican), said,
“We cannot, we must not, comply with the mandate.”®*  Many American bishops have said the same.

E. MEDIA TREATMENT OF THE ISSUES

The Mainstream Media The term “mainstream media” has been in use for several years, and is
generally understood to refer to the three main radio/TV stations, ABC, CBS, and NBC, (as opposed to
the newer cable and on-line news and opinion sources) along with many of the print news services, such
as the Associated Press. There is considerable evidence to suggest that these media lean to the left on
the political spectrum, and to the pro-choice side of the life-issues spectrum, which includes the
abortion, stem-cell and to a lesser extent, the assisted suicide controversies. As the following studies
show, these media also tend to take a favorable view of the Obama administration’s “contraception”
mandate in what they choose to report, how they report it, and just as importantly, in what they choose

not to report.

The Media Research Center (MRC) studied how the three mainstream broadcast networks covered the
Obama administration’s “contraception” mandate from January 30 through February 15, 2012. The first
thing they noted was that ABC, CBS and NBC did not cover the controversy until after some two weeks
had past. The networks downplayed the religious freedom component of the controversy, and spun it
as a political controversy between liberals and conservatives. Had they reported the religious aspect of
the controversy in a more balanced fashion, one would have expected about an equal number of
religious representatives presenting their case against government or other secular supporters of the
mandate on their side. Instead, MRC found that of 69 “talking heads” interviewed during this period,
87% were politicians, and only 13% were Catholic clergy or institution officials. The broadcast media’s
scorecards were:

e ABC had the least amount of coverage during this period, and failed to bring Catholic leadership
onto their newscasts as guests. The network, however, had the lowest talking head imbalance,
10 politicians to two clergy.

e (CBS had a talking head imbalance of 25 politicians to 4 clergy. To their credit, they did interview
Archbishop Timothy Dolan, President of the USCCB, for seven minutes on one show. However,
they also seemed to give the impression that most people at Catholic hospitals and colleges
were in favor of the mandate, interviewing a student at Catholic University and a “nurse and
mother of two” who works at a Catholic hospital, both of whom favored the mandate. They
apparently could not find an employee at a Catholic institution that was opposed to the
mandate. CBS also touted a poll they took which claimed that 61% of Catholics favored
“President Obama’s contraception policy.” That poll (Poll #4 below) was out of line with most
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others conducted during the same time, and neglected to mention that institutions might have
moral or religious objection to the policy.

e NBC had a talking head imbalance of 25 politicians to 3 clergy. They also failed to bring Catholic
leadership onto their newscasts. NBC also apparently could not find an employee at a Catholic
institution who favored the bishops’ position.

Overall, the Media Research Center found that only 10% of the sound bites on ABC, CBS and NBC came
from Catholic Church officials.®*

Following the story for 18 days after President Obama first announced his “compromise,” the Media
Research Center noted, “Instead of a story about the overreach of big government and violation of
religious freedom, the networks are now spinning the birth control story as one about out-of-control
conservatives, to the point of ignoring broad and continuing opposition—including a lawsuit by seven
state attorneys general—to the President’s power grab. ... just as they have ignored the states’ lawsuit,
the [three] broadcast networks have failed to acknowledge any of the private lawsuits against the
Obama administration’s attempt to impose its will on private religious institutions.”®> (See Appendix D
for a list of the lawsuits).

Bill Donahue of The Catholic League also did a small study on February 9, 2012, which conducted a Lexis-
Nexis search linking the words “Catholic,” “Obama” and “birth control.” And (recognizing that some
studies will be repeated via the wire services) found 345 studies with those terms. When the words
“morning-after pill” were included, the number dropped to 62. When “abortifacients” was linked to the
initial three terms, there were only 31 stories. Finally, when the term “abortion-inducing drugs” was
included, the number dropped to 20.66 In other words, the media were not telling the whole truth
about what the HHS rule mandates.

The moral of these two stories is that if any of these networks are your sole or main source(s) of the
news, you are getting a slanted view of the story, and you also may be getting only part of the story.
(This also holds for many other topics).

Public Opinion Table 1 dealing with public opinion toward the mandate illustrates that Catholics are
not alone in their opposition to it. It is also shows that major pollsters tend to ask questions from the
pro-choice/secular point of view, as the Summaries at the end of each poll section illustrate.

F. POSSIBLE CONSEQUENCES: PRESENT AND FUTURE
PRESENT

Catholic Agencies Affected There are some 251 Catholic colleges and universities in the U.S., enrolling
over 900,000 students. Catholic elementary schools and Catholic high schools (which now employ
primarily lay teachers) number 6,386 and 1,203, respectively. Together, the latter two systems enroll
over 2.5 million students.®’

There are some 573 Catholic hospitals in the U.S., constituting 12.6% of all U.S. hospitals, and accounting
for 15.6% of all admissions. In 2005, some 84.7 million patients were served. About 32% of Catholic
hospitals are in rural areas, where patients have few other options for care. Without these hospitals,
120,000 beds would disappear from our health care system.®®

In 2010, there were 171 Catholic Charities agencies with 3,301 local offices which served 10.3 million
69
people.

Obviously, if these institutions closed because they could not remain open without violating Church
teaching, it would have a huge impact on American society.
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Cost Blue Cross’s unofficial estimate put the cost of “free” birth control to consumers and insurance
companies at $2.8 billion. A survey of 15 pharmacy directors of health insurance plans found that 40%
thought their current costs would increase, 20% thought the mandate would have no effect, and 33%
did not know what its effect might be.

Regarding the costs of non-compliance, Republicans in Congress asked the Congressional Research
Service (CRS) to examine the mandate and the consequences for employers that do not want to follow
it. The CRS responded, “A group health plan that fails to comply with the pertinent requirements ... may
be subject to a tax of $100 for each day in the noncompliance period with respect to each individual to
whom such failure relates. However, if failures are not corrected before a notice of examination for tax
liability is sent to the employer, and these failures occur or continue during the period under
examination, the penalty will not be less than $2,500. Where violations are considered to be more than
de minimis, the amount will not be less than $15,000.”

At least two organizations have estimated their costs for non-compliance. Catholic Charities sets their
cost at $140 million per year. Belmont Abbey College set their cost at $300,000 per year. Obviously,
they and most of the other organizations affected would go bankrupt in a relatively short time.

The Slippery Slope If the present HHS mandate goes unchallenged, there is nothing to stop the Obama
administration from declaring abortion, assisted suicide, euthanasia, or any other service it deems
necessary to be covered by insurance. Indeed, with abortion, it already has.

Using lawyerly language, President Obama misled the American people when he spoke before a joint
session of Congress on September 9, 2009 and claimed that “under our [health] plan, no federal dollars
will be used to fund abortion.” While perhaps technically correct, he accomplished the same thing
under ObamaCare by mandating that the states set up at least one insurance exchange in each state
that offered abortion, and then mandating that each individual enrolled in ObamaCare contribute not
less than $1 per month as an “abortion surcharge” to a fund that will pay for abortion.”* This aspect of
the Affordable Care Act, found in Section 1303, will go into effect on January 1, 2014. Contradicting the
Obama administration’s promise to have the most transparent government in our history, the rule
states that the abortion surcharge “can only be disclosed to the enrollee at the time of enroliment.
Furthermore, insurance plans may only advertise the total cost of the premiums without disclosing that
enrollees will be charged a [minimum] $1 per month fee to pay directly to subsidize abortions.””?

Background: Religion Under Attack Social commentators have noted that in recent years, the
Christian and Catholic religions have been under attack in America by the media, private organizations,
and by government.”

Focusing on governmental activity, we may note the following:”*

e When President Obama first assumed office, there was a trial balloon to eliminate the tax-
exempt status of religious organizations. It was a lead balloon.

e Traditional military support for religious-based events started to dry up. Patriotic fly-bys and
military courtesy participation at religious events ceased.

e Prayers at national cemeteries are being edited to take out “offending” words like “Jesus
Christ.” Military chaplains are ordered not to use this name in public prayer.

e After 15 years of service, a Jackson County, IN food pantry was shut down by the federal
government because it asked recipients if they wanted to pray before receiving commodities.

In a document released on April 12, 2012, the U.S. Conference of Catholic Bishops added the following
to the mix:”
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e An Alabama law makes it illegal for a priest to baptize, hear the confession of, celebrate the
anointing of the sick with, or preach the word of God to an undocumented immigrant.

e |n 2009, the Judiciary Committee of the Connecticut Legislature proposed to force Catholic
parishes to be restructured according to a congregational model, so that it could better define
“religious minister” and “religious employer.”

e Boston, San Francisco, the District of Columbia and Illinois have driven local Catholic Charities
out of adoption and foster care services—by revoking their licenses, ending their government
contracts, or both—because those Charities refused to place children with same-sex couples or
unmarried opposite-sex couples who cohabit.

e New York City enacted a rule that barred the Bronx Household of Faith and 60 other churches
from renting public schools on weekends for worship services even though non-religious groups
could rent them.

e Asnoted above, the federal government recently turned down a grant application by the
USCCB to continue to serve victims of sex trafficking because they would not refer their clients
to abortion facilities.

THE FUTURE?

Among several others, Randy Sly has noted a small shift in language in the Obama administration which
may foretell big changes. He states, “Since the initially strong language on religious freedom used in
President Obama’s Cairo speech [June 4, 2009] presidential references to religious freedom have
become rare, often replaced, at most, with references to freedom of worship."76 Sly notes three
instances where this has taken place in Obama’s addresses, as well as four instances where Secretary of
State Hillary Clinton has referred to freedom of worship.

Sly continues, “Let’s be clear ... language matters when it comes to defining freedoms and limits. A shift
from freedom of religion to freedom of worship moves the dialog from the world state into the physical
confines of a church, temple, synagogue or mosque. Such limitations can unleash an unbridled initiative
that we have only experienced in a mild way through actions determined to remove roadside crosses,
wearing of religious t-shirts and pro-life pins as well as any initiatives of evangelization. It also could
exclude our right to raise our children in our faith, the right to religious education, literature or media,
the right to raise funds or organize charitable activities and the right to express religious beliefs in the
normal course of life.”

Others have noted that the Obama administration’s propensity to expand the scope and power of the
federal government may well be accompanied by a propensity to limit the influence of other
institutions, including the church. Quoting Chicago’s Francis Cardinal George, Philadelphia’s Archbishop
Charles J. Chaput noted that “Cardinal George has likened the Obama administration’s rhetorical shift
from supporting “freedom of religion” to “freedom of worship” to Russia’s constitutional freedom to
worship guarantee under communism, when the state controlled the church.” ... “’Freedom of worship
was guaranteed in the Constitution of the former Soviet Union’ Cardinal George said. ‘You could go to
church, if you could find one. The church, however, could do nothing except conduct religious rites in
places of worship—no schools, religious publications, health care institutions, organized charity, ministry
for justice and the works of mercy that flow naturally from a living faith. All of these were co-opted by
the government. We fought a long Cold War to defeat that vision of society.””

Archbishop Chaput warned that unless people keep alive their constitutional right to freedom of religion
with their convictions and lived witness, the Constitution itself is basically worthless. “The most
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important thing [Catholics] can do is realize that constitutional guarantees are just scraps of elegant

prose unless people fight to keep them alive.

n77

G. REMEDIES: WHAT THEN ARE WE TO DO?

Some Potential Remedies Have Already Been Initiated

The Supreme Court is now considering the constitutionality of the individual mandate to
purchase ObamaCare. If it falls, the HHS mandate to purchase insurance coverage for
contraceptives, abortifacient drugs and devices, sterilization, and abortion itself may also fall.

As noted in Appendix D, several lawsuits have been brought challenging the constitutionality of
the HHS mandate.

Senator Roy Blunt (R,MO) introduced an amendment termed the Respect for Rights of
Conscience Act, but it was defeated in the Senate on March 1, 2012 by a vote of 51-48. 97.8%
percent of the Republicans voted for the amendment while 94.3% of the Democrats voted
against it. Senators Roy Blunt and Ben Nelson (D,NE) introduced amendment #1520 in the
Senate on March 16, 2012, but a vote on it was blocked by Senate Majority Leader Harry Reid
(D,NV).

Senator Marco Rubio (R,FL) has introduced the Religious Freedom Restoration Act of 2012 in
the U.S. Senate. We should contact our senators to let them know what we think about this act.
Since it is unlikely that the present Democratically controlled Senate will pass it, and President
Obama is likely to veto it if it should pass, we should elect persons in 2012 that will support it.

HR 1179, the Respect for Rights of Conscience Act was introduced in the U.S. House by Rep. Jeff
Fortenberry (R,NE). Its purpose is 1) to ensure that health care stakeholders retain the right to
provide, purchase, or enroll in health coverage that is consistent with their religious beliefs and
moral convictions, without fear of being penalized or discriminated against under PPACA and 2)
to ensure that no requirements in PPACA creates new pressures to exclude those exercising
such conscientious objection from health plans or other programs under PPACA. The U.S. Senate
version of this bill is S.1467.

Hence, we can contact our U.S. Representatives and our U.S. Senators and let them know our
thoughts on these active pieces of legislation.

What Potential Remedies Can We Initiate?

Sign Petitions Catholic Advocate is asking for at least one leader per parish (from among your
women’s group?) to sign up at www.ProtectOurConscience.org. They state, “If faithful Catholics were
able to average 115 letters (or emails or phone calls) per parish to their Representatives and each
Senator, Capitol Hill would receive over six million contacts on this issue.” They have the tools to get
you started.

You may also sign individual petitions (differently worded, sign the one you like) at any of several
websites, including:

www.aclj.org. Click on Petitions and Committees at the website.

www.stopthebirthcontrolmandate.org

www.womenspeakforthemselves.com

www.nationalprolifealliance.com
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Vote in November.

1. Not registered? Call the Board of Elections in your county.

Portage County Board of Elections ~ Summit County Board of Elections

449 S. Meridian Street #101 470 Grant Street
Ravenna, OH 44266 Akron, OH 44311
330.297.3511 330.643.5200

House: 8-4:30, M-F

Ohio is one of the critical states in the coming November, 2012 election. We know President Obama’s
record on abortion. We can’t do worse.

U.S. Senate We have two Senators. Contact information is below:

Senator Sherrod Brown (D) Senator Rob Portman (R)

713 Hart Senate Office Bldg. 338 Russell Senate Office Bldg.
Washington, D.C. 20510 Washington, D.C. 20510

(202) 224-2315 (202) 224-3353

To email the Senators, go to United States Senate on the computer.

The National Right to Life Committee (NRLC) scores all U.S. Senators when they vote on the life issues in
each session of Congress. For the four Senate votes in the 112" Congress:

e Senator Portman received a 100% rating. (Voted pro-life each time).

e Senator Brown received a 0% rating. (Did not vote pro-life at all), and has a long anti-life record
going back at least to 2007.

Senator Portman is not running for reelection in 2012 since his term of office is not up. Senator Brown is
running for reelection in 2012.

Senator Brown’s opponent is Josh Mandel (R), who is pro-life and endorsed by Ohio Right to Life’s
Political Action Committee.

For more detailed information on the votes, go to www.nrlc.org.

U.S. House of Representatives

Our representative in Kent is
Representative Tim Ryan
1421 Longworth House Office Bldg.
Washington, D.C. 20515
(202) 225-5261
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If you live elsewhere and know Ryan is not your representative, you can go to U.S. House of
Representatives on the computer, enter your state and zip code (+ 4 digits) and find out who your
representative is.

The National Right to Life Committee (NRLC) scores all U.S. Representatives when they vote on the life
issues in each session of Congress. For the seven House votes on the life issues in the 112" Congress,
Representative Ryan received a 0% rating. (Did not vote pro-life), and has a poor pro-life record going
back to at least the 110™ Congress.

If you want more specific information on these votes, go to www.nrlc.org.

If we want to maintain our religious freedom, our rights of conscience, and promote a Culture of Life,
we have to elect the officials at all levels that will support us.

Stay Informed s some or all of what you learned tonight, or in this paper new to you? Perhaps you
need to expand your sources of information. Remember, propaganda consists not only in the slanted
news you hear, but also in what is not reported.

Some sources of information other than the mainstream media are:

e The websites of: LifeNews.com, LifeSiteNews.com, Family Research Council, frc.org, U.S.
Conference of Catholic Bishops, usccb.org, National Right to Life Committee, nrlc.org, and other
sites noted in the reference notes to this paper.

e TV:Fox News Channel; EWTN.

e Radio: WILB, EWTN

o Newspapers: The Exponent, National Catholic Register, The Wanderer,

e National Right to Life News.

e Read the Bishop’s latest, “Our First, Most Cherished Liberty,” at usccb.org.

Once Informed, Inform Others

e Family, Friends, Work Associates
e Form a committee and inform members of your parish with bulletin inserts.

Pray.... Without God Nothing is Possible. With God All Things Are Possible

BE CREATIVE AND ADD TO THIS “WHAT THEN SHALL WE DO” LIST.
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TABLE 1. PUBLIC OPINION ON THE HHS “CONTRACEPTION” MANDATE

Note: All response figures are percents. Don’t know, no opinion, etc. responses are omitted.

Poll No.Pollster Date of Poll Respondents N
1. Rasmussen 2/6-7/2012 Likely voters 1,000

Question: The requirement to provide contraceptives for women violates deeply held beliefs of some
churches and religious organizations. If providing such coverage violates the beliefs of a church or
religious organization, should the government still require them to provide coverage for contraceptives?

No Yes
46 43
Poll No.Pollster Date of Poll Respondents N
2. Pew Research Center 2/8-12/2012 Adults 1,501

The following question was asked of the 1,042 respondents who said either that they had heard “a lot”
or “a little” about the HHS mandate.

Question: Should religiously-affiliated institutions that object to the use of contraceptives be given an
exemption from this rule, or should they be required to cover contraceptives like other employers?

Should be given exemption Should be required to cover
48 44
Poll No.Pollster Date of Poll Respondents N
3. CNN/ORC 2/10-13/2012 Adults 1,026

Question: As you may know, the Obama administration has announced a new policy concerning health
insurance plans provided by employers, including religious organizations, and how they handle birth
control and contraceptive services for women. Based on what you have read or heard, do you approve
or disapprove of this policy?

Disapprove Approve
50 44
Poll No.Pollster Date of Poll Respondents N
4. CBS/NY Times 2/8-13/2012 Adults 1,197

Question: And what about for religiously affiliated employers, such as hospitals or universities — do you
support or oppose a recent federal requirement that their health insurance plans cover the full cost of
birth control for their female employees?

Oppose Support
31 61
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Poll No./Polister Date of Poll Respondents N
5. NY Times/CBS 3/7-11/2012 Adults/Regis. Voters 1,009

Question: What about religiously affiliated employers, such as a hospital or university? Do you think
their health insurance plans for all employees should have to cover the full cost of birth control for their
female employees, or should they be allowed to opt out of covering that based on religious or moral
objections?

Should be able to opt out Should be required to cover
57 36
Poll No./Pollster Date of Poll Respondents N
6. Rasmussen 2/20-21/2012 Likely voters 1,000

Question: Should health insurance companies be required by law to cover the so-called morning-after
pill for women without co-payments or other charges to the patient?

Should not be required Should be required to cover
50 38
Poll No./Pollster Date of Poll Respondents N
7. NBC /Wall St. Journal 2/29-/3/3/2012 Adults 800

Question: As you may know, the Obama administration announced a new policy concerning health
insurance plans provided by employers and how they handle birth control and contraceptive services.
The new policy requires that these services are available as part of the preventive care women would
receive. Now, please tell me whether you favor or oppose each of the following: The federal
government requiring employers to offer free contraceptive services, including the morning after pill, as
part of their health insurance benefit plans.

Oppose Favor
43 43
Poll No./Pollster Date of Poll Respondents N
8. ABC/Washington Post 3/7-19/2012 Adults 1,003

Question: Do you think health insurance companies should or should not be required to cover the full
cost of birth control for women? (If should be required): What if the insurance is provided through an
employer who is affiliated with a religious institution that opposes birth control? This could be a
religious-affiliated university or hospital, for example. In this case do you think health insurance
companies should or should not be required to cover the full cost of birth control for women?
(Combined responses).

Should not Should
46 49
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Poll No./Pollster Date of Poll Respondents N
9. Public Religion 3/7-11/2012 Adults 1,007
Research Institute

Question: There is currently a debate over what kinds of health care plans employers, including
religiously affiliated employers, should be required to provide. Do you think the (following religiously
affiliated employers) should be required to proved their employees with health care plans that cover
contraception or birth control at no cost, or not?

Should not be required Should be required
Colleges/Univ. 42 54
Hospitals 38 57
Churches 52 42
Small businesses 43 53
Public corporations 33 62
Religious service orgs. 43 52

Summary: Of the above 9 polls dealing with the original mandate, a majority or plurality of Americans
disapprove in 5 polls, approve in 3 polls, with one poll a tie. Only 3 polls mention that the organizations
involved may oppose or have moral/religious objections to “birth control” and none mention that
abortifacient drugs/devices and sterilization are part of the mandate.

Note: The following three polls question the public about the Obama administration’s subsequent
“compromise” or “accommodation” purportedly shifting the cost from religious institutions to
insurance companies.

Poll No./Pollster Date of Poll Respondents N
10. Quinnipiac Univ. 2/14-20/2012 Registered voters 2,605

Question: President Obama recently announced an adjustment to the administration’s health care rule
regarding religiously affiliated employers providing birth control coverage to female employees.
Women will still be guaranteed coverage for birth control without any out-of-pocket cost but will have
to seek the coverage directly from their insurance companies if their employers object to birth control
on religious grounds. Do you approve or disapprove of Pres. Obama’s decision?

Disapprove Approve
38 54
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Poll No./Pollster Date of Poll Respondents N

11. United Technologies 2/23-26/2012 Adults 1,005
National Journal
Congressional Connection

Question: As you may know, President Obama recently announced a new policy on health insurance and
birth control. Under the rule, if a religiously based institution, such as a Catholic hospital or university,
objects to providing coverage for its workers for birth control, its insurance company must pay for the
coverage instead. What about you, do you support or oppose this requirement?

Oppose Support
40 49
Poll No./Pollster Date of Poll Respondents N
12. NBC/Wall St. Journal 2/29-3/3/2012 Adults 800

Question: Now, please tell me whether you favor or oppose each of the following, or if you do not have
and opinion one way or the other: The federal government requiring health insurance plans for the
employees at Catholic and other religiously-affiliated hospitals and colleges to offer free contraceptive
services, including the morning after pill, and mandate that the health insurance company pays for that
cost.

Oppose Favor
49 34

Summary: The first two polls above on the Obama administration’s “compromise” or “accommodation”
to religious objections to the HHS mandate favor Obama’s policy, while the third does not. The
difference appears to be the mention of the morning after pill in the third poll.

Note: The following two polls question the public about what they think the main issue is with the HHS
“contraceptive” mandate. None of the polls mention any faith other than Catholic.

Poll No./Pollster Date of Poll Respondents N
13. NY Times/CBS 3/7-11/2012 Adults/Regis. Voters 1,009

Question: Do you think the debate on this issue is more about religious freedom or more about women’s
health and their rights?

Religious freedom Women'’s health/rights
37 51
Poll No./Pollster Date of Poll Respondents N
14. Bloomberg National 3/8-11/2012 Adults 1,002

Question: There has been recent controversy over whether education and health care facilities affiliated
with religious organizations, such as the Catholic Church, should provide access to birth control through
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health insurance plans. Which of the following describes your view on this debate: This is a matter of
religious liberty. This is a matter of woman’s health and access to birth control?

Religious Liberty A woman’s health
33 62

*Responses given in percents. Don’t know, not sure, no answer, etc. percentages are omitted.
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